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Can the requirement of intact decisional capacity serve as a 
rigorous safeguard if medically assisted death of psychiatric 
patients is legalized? Charland, Lemmens, and Wada 

present a thorough, thoughtful discussion of why the answer to this 
simple question is actually rather complex (Charland, Lemmens, 
& Wada, 2016). Th ey fear the current means of assessing decision-
making capacity cannot “bear the weight” that it is meant to bear. 
I think they are correct that the complexities regarding capacity 
assessments is underappreciated in the current policy debates on 
PAD (Physician Assisted Death). Th us, it may be worth further 
spelling out a point that has not received much attention—namely, 
once PAD for psychiatric disorders is legalized, the meaning of 
‘intact decisional capacity’ will likely change from the meaning it 
had while legalization was being debated. To illustrate this point 
I off er a brief reminder about the nature of decisional capacity, 
aft er which I examine the current practice of psychiatric PAD in 
the Netherlands and Belgium. 

Th e nature of capacity evaluations in the psychiatric PAD 
context

Decisional incapacity is not a natural phenomenon, like cancer 
or psoriasis or even delirium. It is a social construct used to 
determine whether a patient retains decisional authority when 
she appears to have some brain or psychological impairment. Such 
impairment does not always neatly and self-evidently correspond 
to impairments in decision-making. Someone, usually a mental 
health professional, must fi nd a way to apply this constructed 
concept of capacity to the natural phenomena of impaired brain 
and psychological functioning. What prevents this determination 
from being arbitrary are two factors: one, the social construction 
of ‘decisional capacity’ does not go ‘all the way down’—there is in 
fact the reality of a brain’s dysfunctions; two, in most situations, 
there is suffi  cient societal agreement about what the decision is 
and what the import of its potential consequences are that allow 
interpersonal justifi cations of capacity judgments. 

Capacity assessment is most diffi  cult when a patient can 
intellectually absorb information and communicate a choice, 
but whose decision-making process in between is at issue. For 
example, a person might absorb what a doctor is describing and 
recommending but does not believe her because of a delusion 
that the doctor is actually not a doctor—a delusion that the 
patient will likely keep hidden (Scott Y. H. Kim). Or a person 
might refuse a benefi cial treatment, despite seeming to absorb 
the relevant information, due to an unconscious fear (Jonsen, 
Siegler, & Winslade, 1998). Or a severely depressed but cognitively 
intact patient whose very ability to value anything is severely 
impaired (Kim, 2016). In such cases, we must use standards such 
as ‘appreciation,’ ‘reasoning,’ ‘using or weighing information’ to 
probe whether there is some decisional ability that is not intact. 
As Charland et al. note, this is a territory without clear consensus 
among experts and jurisdictions. It is notable, however, that 
psychiatric patients requesting PAD who are referred for capacity 
evaluations will likely show they can absorb at least some relevant 
information and can exhibit a preference; therefore their capacity 
determination will almost always depend on those standards that 
are particularly diffi  cult to assess.

Combining these two points, one can easily see that the threshold 
of capacity used (the level of functioning of the relevant abilities 
necessary for capacity) and the parallel need to justify and 
document the capacity assessments will be particularly sensitive 
to the evaluator’s understanding of “what the decision is and what 
the import of its potential consequences are.” Th is is, of course, a 
perfectly defensible practice that is part of standard teaching: an 
evaluator should use a very high threshold with a clearly articulated 
rationale for her capacity judgment when the stakes are very high 
(Buchanan & Brock, 1989; Grisso & Appelbaum, 1998).

With the above background, consider two competing views of 
what the decision to receive PAD is and what the import of its 
potential consequences are. 

On one understanding, human beings have an inherent worth not 
conditioned upon or diminished by a person’s social status, gender, 
race, ethnicity, family origin, disease, disability, or balance of 
personal experiences. Th e society’s obligation to those who endure 
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serious mental illness is to affi  rm their inherent worth by providing 
resources commensurate with that worth. Serious mental illnesses 
are not terminal illnesses. It is diffi  cult to judge someone’s mental 
illness “untreatable.” And given that some mental illnesses can 
distort one’s perception, thinking, and judgment, the capacity 
to request and receive psychiatric PAD should be assessed with 
a very high threshold—the evaluator must test for and document 
that the person’s decisional abilities are functioning at a high level. 

On another understanding, living with serious, diffi  cult to treat 
mental illness is deemed to be a fate that is ‘worse than death.’ 
Given how much suff ering such illnesses can cause and given the 
net benefi t (eliminating experiences that are worse than death), if 
a person persistently asks for PAD, then there should be a benefi t 
of doubt given to such requests. On this view, what the person 
is choosing seems, on balance, so rational that setting a high 
threshold is unnecessary. 

Th e impact of legalization of PAD on how decisional capacity 
is conceptualized 

It is not diffi  cult to see which of the two understandings would 
become more infl uential in practice once PAD for psychiatric 
disorders is legalized. As a formal and enforceable manifestation 
of society’s values, the law provides a powerful social endorsement. 
Th e legal uncertainty about whether psychiatric PAD is a good 
thing will have been settled. Over time, the medical profession will 
be pressured to align with these values (Kimsma, 2015; Snijdewind, 
van Tol, Onwuteaka-Philipsen, & Willems, 2016). 

Also, as a practical matter, psychiatrically ill persons with persistent 
wish to die will naturally seek out and fi nd willing doctors (even 
mobile clinics especially designed for PAD, if their own doctor 
is reluctant) (Kim, De Vries, & Peteet, 2016). Aft er receiving 
PAD, they will not be able to voice an objection or a complaint. 
Since most psychiatric patients requesting PAD will be socially 
disconnected (Kim et al., 2016), their deaths may not receive 
much scrutiny as the post-hoc reviews will generally defer to the 
physicians who write the reports (Kim et al., 2016). Th e system 
will eventually have less and less reason to use very high capacity 
thresholds, since the system’s overall goal is to make psychiatric 
PAD accessible as a social good. 

In the jurisdictions that perform psychiatric PADs, there is 
evidence that, both prescriptively and empirically, high capacity 
thresholds are not the norm. As Charland et al note in regard to 
Belgian practice, the only published study shows that none of 
the 100 consecutive persons referred for evaluation of psychiatric 
PAD was found to be incompetent to make the request, despite 
patients having diagnoses known to increase the risk of incapacity 
(Th ienpont et al., 2015).

In the Netherlands, the Dutch Psychiatric Association explicitly 
endorses the view that not all the usual criteria for capacity need 
to be met when “the patient is clearly suff ering so unbearably…” 
(Th olen, 2009.). Another indication that capacity assessments for 
PAD need not require highest thresholds is the Dutch Euthanasia 
Review Committees (RTE) code of practice statement that patients 
in the “early stages” of dementia are usually competent to make 
PAD requests (Regional Euthanasia Review Committees, 2015), 
which seems to imply a presumption of competence. Given that 

there is ample evidence that patients with even mild cognitive 
impairment—i.e., persons who have milder symptoms than 
those who actually meet criteria for dementia—have signifi cant 
likelihood of decisional impairment for health decisions (Jeff erson 
et al., 2008; Okonkwo et al., 2007), this seems to be another 
indication that when it comes to PAD requests, the Dutch system 
does not require that capacity thresholds be very high. 

In Dutch practice, an examination of the case summaries written 
by the RTEs reveal that in 55% (36/66) of cases, there are only 
simple global assertions of capacity (“…the patient was mentally 
competent”), even though 22% of them had psychotic conditions 
(Doernberg, Peteet, & Kim). Only about a third of the case reports 
(21 of 66) provided specifi c evidence in support of or against at 
least one capacity-specifi c ability. In 8 cases there was disagreement 
about the patient’s capacity among the physicians involved; in 4 
of those cases, the RTE does not comment on the disagreement 
or request any further information from involved physicians 
(Doernberg et al.). 

Even when physicians did agree, the details of their agreement were 
sometimes surprising. For example, in a case of a woman in her 70s 
with severe personality disorder, multiple suicide attempts, mental 
retardation, and psychotic symptoms, two physicians agreed that 
the patient possessed intact capacity. Th e fi rst physician appealed 
especially to her ability to “weigh pros and cons” as evidence of 
intact capacity. Th e second physician, however, specifi cally noted 
that the patient’s ability to “use information in a rational way was 
doubtful.” In eff ect, the two physicians agreed on the outcome but 
with contradictory reasoning. Th e review committee did not address 
this discrepancy (Doernberg et al.).

Conclusions

Th e hope that we can protect psychiatric patients suffi  ciently by 
imposing a strict system of safeguards is based on a perspective 
prior to legalization of psychiatric PAD. But we fail to note that the 
legalization itself will likely change the social and practice context 
of how the safeguards are applied. Th e very act of legalizing 
psychiatric PAD provides strong support for it as a social good; 
this then becomes the context for capacity determinations and the 
idea of a strict capacity threshold will begin to seem unnecessary, 
even obstructive. Th is is not a claim about a slippery slope of abuses 
and errors; the point is that the very norm of what an abuse or an 
error means will be recalibrated to the new reality, an apparently 
reassuring reality (Emanuel, Onwuteaka-Philipsen, Urwin, & 
Cohen, 2016) with no evidence of abuses and errors. 
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